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APPEALS ON QUESTIONS OF LAW 
   

INTRODUCTION 
  

1.                  Those involved in arbitrations will have noticed a curious phenomenon. The party who 

wins invariably turns out to have been a longstanding proponent of party autonomy while the one 

who loses has always been a firm believer in judicial oversight. It is the unhappy lot of lawyers 

to disappoint one or the other whenever there is an appeal on a question of law. 

  

2.                  The tension between autonomy and intervention lies at the heart of most controversial 

aspects of the law of arbitration. Predictably, it is the principal issue when considering appeals. 

On the one hand the parties have chosen to have their dispute resolved by the person of their 

choice, with the corollary that judicial intervention should be limited.[1] But on the other hand 

there will come a point beyond which the parties want to protect themselves against their 

arbitrators wilder aberrations. For some, the jurisdiction to review adequately meets that 

requirement.[2] Others will want to go further with a right of appeal against errors of law. 

  

3.                  Striking the right balance between these competing ideals affects (i) the scope of the 

jurisdiction to appeal, (ii) the threshold for leave to appeal, and (iii) implications for lawyers 

called upon to draft arbitration clauses and agreements. The aim of this paper is to examine those 

three matters in turn. Before turning to them it will be necessary to sketch in the legislative 

background. 

  

LEGISLATIVE BACKGROUND 

4.                  For domestic arbitrations[3] parties may, by agreement or with the leave of the High 

Court, appeal to that court on any question of law arising out of an award unless the parties had 

contracted out of that jurisdiction.[4] Clause 5 of the Second Schedule to the Arbitration Act 

1996 materially provides: 

5  Appeals on questions of law 

(1) Notwithstanding anything in articles 5 or 34 of the Schedule 1, any party may appeal to the 

High Court on any question of law arising out of an award 

(a)  If the parties have so agreed before the making of that award; or 
(b)  With the consent of every other party given after the making of that award; or 
(c)  With the leave of the High Court. 
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(2)  The High Court shall not grant leave under subclause (1)(c) unless it considers that, having 

regard to all the circumstances, the determination of the question of law concerned could 

substantially affect the rights of one or more of the parties. 

5.                  Contractual provision for appeals on a question of law as of right is a theoretical 

possibility under cl 5(1)(a) but I have never seen it in practice.  Nor have I seen an appeal based 

on consent to dispense with leave. Parties who win arbitrations are not usually sporting enough 

to willingly put their awards in jeopardy.  In practice appeals on questions of law are available 

only with leave given under cl 5(1)(c). 

6.                  Clause 5(8) imports into the jurisdiction for an appeal the time limit imposed by Art 

34(3) of the First Schedule for applications to set aside an award.  An application to set aside 

may not be made after three months have elapsed from the date on which the party making that 

application had received the award (Art 34(3)).  For the purposes of this time limit, when an 

appeal is brought requiring leave under cl 5(1)(c) the appeal is brought, and time ceases to run, 

when the application for leave is filed.[5] 

7.                  The procedure for appeals is prescribed in Rules 891 to 894 of the High Court 

Rules.  The proceedings are commenced by filing an application for leave in the form of an 

originating application (R 891; Form 109).  Within fourteen days (or where a notice of 

opposition is received, within fourteen days of that notice) the plaintiff must file submissions and 

authorities in support of leave (R 892(1)).  There is a truncated hearing (R 892(3)) following 

which the court will give its decision without reasons if leave is granted (R 893(1))[6]. Where 

leave is refused, reasons are given (R 894). 

8.                  Although the High Court can consider an application for leave in relation to any 

question of law arising out of an award (cl 5(1)), any leave will relate solely to the question of 

law (cl 5(2)). The implies that a specific question has been identified. It is that question which 

must satisfy the requirements for leave. Since the jurisdiction to hear the appeal is derived from 

the leave so given, it will not be open to the court later hearing the appeal to consider additional 

issues.[7] 

9.                  There is a further right of appeal from refusal of leave, or against a determination of the 

appeal, with leave of the High Court (cl 5(5)). Consideration of an application for leave to appeal 

to the Court of Appeal is akin to an application for leave under s 67 of the Judicature Act 1908, 

as distinct from a leave application under cl 5(1) itself.[8] 

10.              Where the High Court refuses leave to appeal to the Court of Appeal, the latter has the 

power to give special leave (cl 5(6)). The better view appears to be that on such an application 

the Court of Appeals role is limited to asking whether the High Courts approach under cl 5(5) 

was clearly wrong, as distinct from a de novo application of leave principles in the High 

Court.[9] 

11.              Yet another appeal, this time to the Supreme Court, is also possible with leave.[10] If 

matters run their full course the parties can accordingly enjoy three leave applications (four if the 

High Court and Court of Appeal differ over leave to appeal to the Court of Appeal), and three 

appellate hearings on questions of law, in addition to the original hearing before the arbitral 

tribunal. 
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JURISDICTION TO APPEAL TO THE HIGH COURT 

Question of law 
12.              Appeals are limited to questions of law arising out of an award (cl 5). A preliminary 

point is that there is no right of appeal from legal error in the course of supervising interlocutory 

procedures or the hearing per se. Only if enshrined in an award does an error become 

appealable.    

13.              The main limitation on the scope of the jurisdiction lies in the words question of 

law.   Most lawyers would have little difficulty in treating the process of subsuming legal 

principles of general application from legislation and judicial decisions as a question of law. 

Unfortunately the expression has been freighted with so many additional connotations[11] that 

its meaning now depends heavily upon the context in which it is used.[12] 

14.              The difficulties have their origin in use of the expression question of law, or its 

equivalent, error of law, to circumscribe the jurisdiction of diverse appellate or reviewing bodies. 

Error of law is accordingly one of the justifications for judicially reviewing persons or bodies 

with a statutory power of decision, and forms the statutory basis for informant appeals by way of 

case stated from inferior courts and appeals from specialist tribunals such as theEnvironment 

Court and the Employment Court. In those contexts the Courts have often succumbed to pressure 

to expand a question of law jurisdiction in order to remedy perceived injustices. Similar 

pressures have come from an anxiety to withdraw complex questions from juries using the 

rationalisation that a question of law is involved. The construction of documents is probably an 

example of the latter. 

15.              Quite different considerations may apply, however, where the parties have freely chosen 

to refer their dispute to an arbitral tribunal of their own choice. Here, it is usually reasonable to 

start from the assumption that if the parties had wanted a judicial resolution of their dispute they 

would have brought it to the courts in the first place. Consequently what constitutes a question of 

law in a judicial review case will not necessarily be a question of law in the field of consensual 

arbitrations.[13] Two pseudo questions of law worth considering are (i) perverse findings of fact 

and (ii) the construction of documents.  

(i) Perverse findings of fact 
16.              In most contexts a positive factual finding for which there is no supporting evidence will 

be treated as an error of law.[14]  Also falling within this category are cases in which only one 

reasonable inference could be drawn from unchallenged primary facts.[15]  For this purpose 

perverse findings of fact therefore include any findings of fact where the tribunal has acted 

without evidence, or upon a view of the facts which could not reasonably be entertained.[16] 

17.              The better view appears to be that in New Zealand a perverse finding of fact in that sense 

does not qualify as an error of law for the purpose of appeals against arbitration 

awards.  Although there has been no definitive ruling to that effect, there are strong indications 

that that view would be taken if and when the point is squarely raised before the Court of 

http://www.robertfisher.co.nz/new_page_72.aspx#_ftn12
http://www.robertfisher.co.nz/new_page_72.aspx#_ftn13
http://www.robertfisher.co.nz/new_page_72.aspx#_ftn14
http://www.robertfisher.co.nz/new_page_72.aspx#_ftn15
http://www.robertfisher.co.nz/new_page_72.aspx#_ftn16
http://www.robertfisher.co.nz/new_page_72.aspx#_ftn17


Appeal.[17]  To hold otherwise would be contrary to the general principle that the arbitrator is 

master of the facts.[18] It would also be contrary to the legislative aims of promoting finality in 

arbitral awards and limiting judicial intervention.[19]  As a leading commentator has pointed 

out:[20] 

  
Whilst it is appropriate in domestic arbitrations to allow limited appeals on points of law in the 

absence of agreement to the contrary, to incorporate a rebuttable presumption that appeals on 

findings of fact are permissible would to open up the arbitral process to a level of judicial scrutiny 

wholly inconsistent with the rest of the Act. 

18.              For those reasons the Law Commission has recommended that the Arbitration Act be 

amended to state expressly that perverse findings of fact do not constitute errors of law for the 

purposes of cl 5(1)(c) of the Second Schedule to the Act. 

19.              At first sight the provision in R 887(2)(a) of the High Court Rules for obtaining a record 

of the evidence given in the arbitration would be consistent with recognition of perverse findings 

of fact as questions of law.  An alternative interpretation, however, is that a procedure is 

provided in case, as a matter of law, the courts were to decide that such findings do qualify.  Nor 

could the proper interpretation of the Arbitration Act be driven by procedural rules of practice 

made by the Rules Committee. 

(ii) Construction of contracts 
20.              Contractual construction turns the intention of the contracting parties derived from the 

words they used and the facts which must have been within their mutual contemplation at the 

time.[21] The uninitiated might think that this is a question of fact. The law is normally of 

universal application. Legal principles can normally be defined in the abstract. The intentions of 

parties to a particular contract is not a matter of law in that sense. Knowledge of customs within 

an industry is also the traditional province of arbitrators. Perhaps for those reasons, when it came 

to the construction of contracts Lord Dennings view was that the arbitrator is just as likely to be 

right as the Judge probably more likely.[22] 

21.              However, the notion that contractual construction should be treated as a question of law 

for appeal purposes would now seem to be too deeply embedded to allow realistic argument to 

the contrary.[23] For leave purposes the distinction between one-off and standard contracts 

presupposes that contractual construction is a question of law.[24] It is also the case that judicial 

interpretations of standard contracts can be useful for the commercial community as a 

whole.  The possibility of excluding contractual construction was not even raised with, or by, the 

Law Commission when it recommended the exclusion of perverse findings of fact from error of 

law for appeal purposes.[25] 

22.              It is therefore safe to conclude that the construction of contracts will be treated as a 

question of law for present purposes. All that can usefully be added is that it would be open to 

the parties to include in their arbitration clause or agreement an express exclusion of contractual 

construction from the right of appeal.  Whether or not this would be effective as a matter of 

jurisdiction, a court would almost certainly treat it as decisive in the exercise of its discretion on 

the leave application. 
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LEAVE REQUIREMENTS 

23.              It will be recalled that in the absence of agreement to the contrary, a party may appeal to 

the High Court on a question of law with the leave of the High Court (cl 5(1)).  Much mental 

effort has been brought to bear upon the way in which the discretion to grant or refuse leave 

should be exercised. 

Changing attitudes to intervention 
24.              It is trite to say that over the years the courts have lost the appetite they once had for 

intervening in arbitrations.  The original French position was the refreshingly simple one that all 

arbitrations were void. The ground given was hard to argue with: 

One cannot find with arbitrators the qualities which one is sure to find with judges - integrity, 

impartiality, ability, and scrupulousness of feelings necessary to render judgments.[26] 
  

What contemporary French arbitrators thought of judges is not recorded. 

25.              In England, consensual attempts to exclude judicial scrutiny of arbitrations were still 

being overruled as late as 1922.[27] It was increasingly recognised, however, that the 

interventionist attitude of the English courts reduced Londons competitiveness as a centre for 

international arbitration.  With this in mind the English Arbitration Act 1979 abolished the 

jurisdiction to set aside or remit on the grounds of errors of fact or law on the face of the award. 

In its place came a circumscribed right of appeal on a question of law. A broadly similar right of 

appeal was carried through into the current English and New Zealand Arbitration Acts. 

26.              The modern legislative approach to arbitration was strengthened by judicial guidelines 

which limited the circumstances in which leave to appeal would be granted.[28] The 

resultant Nema-Antaios guidelines in Englandformed the starting point for the equivalent Gold 

Resources guidelines in New Zealand[29] although it may be noted that even before the New 

Zealand Arbitration Act 1996, the judicial tide had well and truly turned against judicial 

intervention.[30] 

The current tests 
27.              Under cl 5(1) the threshold requirement for leave is that the applicant must show that the 

determination of the question of law concerned could substantially affect the rights of one or 

more of the parties.[31]   In other words leave will be denied unless it appears that the alleged 

legal error would have been material. If the leave application survives that test, it faces a series 

of further hurdles posed by the New Zealand Court of Appeals Gold Resourcesguidelines.  In 

general it can be said that leave will be refused unless the application satisfies the first of the 

following requirements, and most of the others as well. For convenience I have rephrased them 

as requirements which must generally be satisfied if leave is to be secured. 

(a) The alleged error of law is strongly arguable (where of precedential value) or very 

strongly arguable (where stand-alone case). 
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28.              This consideration is regarded as the most important of the eight cited by the 

Court.[32] It has its origins in the Nema-Antaios  guidelines and, with slightly different wording, 

is now incorporated in the terms of the English statute itself.[33]  The distinction between 

strongly arguable and very strongly arguable is intended to reflect the fact that in the one-off 

case, the statutory policy of holding people to their choice of arbitration is not to any extent off-

set by the countervailing public interest in establishing useful precedents. [34] 

 (b) The legal question had not been foreseeably central to the arbitration 
29.              The Gold Resources reasoning is that if a legal issue emerged as crucial to the decision 

only after the arbitrator had been appointed, the parties could not be taken to have chosen their 

arbitrator in the knowledge that he or she would need to decide the point.  Conversely, if the 

parties had chosen their arbitrator with full knowledge that the dispute centred on a given 

question of law, it must be assumed that they were content to have it determined by that 

arbitrator.[35]  

30.              A related point, albeit not one referred to in Gold Resources, is that leave would seem to 

be less justifiable if the legal question was not canvassed before the arbitrator.  Indeed, s 69(3)(b) 

of the English 1996 Act provides that leave will be given only if the court is satisfied that the 

question is one which the tribunal was asked to determine.  There is no jurisdictional bar of that 

nature in the New Zealand legislation, which permits an appeal based on anyquestion of law 

arising out of the award.[36]  Nevertheless the fact that the point was not argued before the 

arbitrator will probably count against the grant of leave because of unfairness to the other party. 

If argued, the point may have been satisfactorily resolved by the arbitrator. And if failure to 

argue meant that all the necessary facts were not found, it will almost certainly be fatal to 

leave.[37] 

(c) The arbitrator was not a lawyer.  
31.              The fact that an arbitrator may be an eminent lawyer does not lessen the courts duty to 

give proper consideration to the question whether leave to appeal should be granted since the 

difference between arbitrator and judge is not one of competence or experience, but of 

function. [38] However if the chosen arbitrator is a lawyer, and the problem is purely one of law, 

the parties must be assumed to have had good reason for relying on that lawyers 

expertise.[39] Indeed, when the Law Commission changed its original view thatNew 

Zealand should follow the UNCITRAL Model Law excluding appeals[40]its prime reason for 

doing so appears to have been to cater for non-lawyer arbitrators, not legally qualified ones.[41] 

(d) The dispute is very important to the parties.  
32.              The stated reason for recognising this as a ground for leave is that the effect on them [the 

parties] of an incorrect ruling will be all the greater.[42] Another way of putting the point could 

be that where the outcome has great impact on the parties, the cost and delay of the judicial 

process will be easier to justify on a cost-benefit basis. 

(e) A substantial amount of money is involved.  
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33.              Although separately listed in the Gold Resources guidelines, this would appear to be 

largely a rewording of the same point. 

(f) The delay will not be disproportionate to the amount in dispute.  
34.              Again, this would seem to be largely a rewording of the same point.  It does, however, 

draw attention to the need to consider the urgency of obtaining a resolution of the particular 

dispute.[43] 

(g) Absence of any final and binding clause in the arbitration agreement.  
35.              Although not decisive, a contractual provision that the arbitral award is to be final and 

binding will count heavily against leave since it indicates that the parties did not contemplate 

becoming involved in litigation over the award.[44] 

(h) The arbitration is an international one.  
36.              In an international arbitration an application for leave under cl 5 will not even reach the 

court unless the parties had expressly contracted into the appeals jurisdiction under s 6(2)(a).  In 

the view of the Court of Appeal if they do opt in, then it is clear that they did intend the 

possibility of recourse to the court in the event of an error by the arbitrator on a question of 

law.[45]  

37.              At a theoretical level there is a circularity in the Court of Appeals reasoning. At least 

until Gold Resources, where parties to an international arbitration opted into the provisions of the 

Second Schedule they were also opting into the restrictive approach to leave established by 

authorities on cl 5 and its equivalents. In a self-fulfilling prophesy, Gold Resources ensures that 

they are now opting into the gloss which Gold Resources places upon their act of opting in. 

38.              That is not to say that the Court of Appeals approach lacks common sense. It is, with 

respect, an insightful commentary upon the inertia of default provisions.[46] If someone has 

gone to the trouble of changing the legal status quo, it is entirely reasonable to conclude that they 

wanted it to have practical consequences. 

Other considerations 
39.              As the Court of Appeal indicated in its decision, the Gold Resourcesguidelines are 

neither prescriptive nor exhaustive.[47] Other relevant considerations could include, for 

example, the fact that the leave application had already been preceded by a long, tortuous, and 

expensive, procedural history.[48] 

40.              In general it can be seen that the courts will be reluctant to second-guess arbitrators on 

legal matters unless (i) the error is clear and material, (ii) the point will have precedential value 

or is strongly arguable, and (iii) the application can survive a gauntlet of other potentially 

disqualifying factors. 

SHOULD CLIENTS BE ADVISED TO CONTRACT OUT OF APPEALS? 
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The opportunity to contract out 
41.              Although the jurisdiction and leave requirements for arbitration appeals have occupied 

the minds of the highest courts in the Western world, the parties can dictate the approach they 

want in their case at one stroke. All they have to do is say what they want at the outset. An 

arbitration clause or agreement can provide that appeals on questions of law are to be available 

without leave,[49]available only with leave,[50] or excluded altogether.[51] But the choice must 

be made in the original arbitration clause or agreement. Once an award is given, it will be too 

late to secure the co-operation of other parties. 

42.              It is sometimes argued in support of leave to appeal that if the parties had not wanted an 

appeal right, they would have excluded it by agreement under s 6(2)(b).  The point is 

immediately diminished by the circularity that in leaving the provision for appeals intact, the 

parties must be taken to have also been aware of the restrictive approach the Courts would take 

to any application for leave.  

43.              More importantly, however, one suspects that when arbitration clauses or agreements are 

drafted the subject of appeal rights does not occur to most lawyers, still less their clients. 

Experience in other fields of law suggests that the statutory default position is likely to be king. 

Section 21 of the Property (Relationships) Act 1976 (property rights of spouses and partners) 

and s 105 of the Property Law Act 1952 (statutory monthly tenancies) are examples. Inertia 

constantly emerges as the most powerful force in human affairs. 

44.              There would seem to be considerable inertia in the default position that in domestic 

arbitrations in New Zealand, appeals are presumptively available. But if the point were drawn to 

clients attention before they signed the agreement would they really want it? Much will no doubt 

turn on the advice they receive from their lawyers.  What should lawyers advise? 

Appeal rights are an optional extra 
45.              A useful place to start may be the fact that New Zealand is in a minority in having a 

presumptive appeals jurisdiction. A right to review akin to Arts 34 and 36 of the UNCITRAL 

model is virtually universal but not so provision for appeals. Only a handful of countries have 

followed the English default appeals jurisdiction model.[52] The majority,[53] and the Model 

Law itself, get by perfectly well without it.  The same is invariably true of international 

arbitrations notwithstanding the magnitude of the sums and issues typically at stake.[54] 

46.              The Law Commission had originally intended to exclude appeals too.[55] Its change of 

mind appears to have been at least primarily motivated by the need to cater for non-lawyer 

arbitrators: 

  
We note that there are many instances where an arbitral tribunal appropriately comprises non-

legal arbitrators. We believe it would be wrong for non-legal specialists to endeavour to deal 

definitively with the law. There should always be a right of appeal on points of law except where 

a party is happy to opt out of a right of appeal on legal grounds.[56] 
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47.              The arguments for and against affording a right of appeal on a question of law have been 

expressed elsewhere in a variety of ways but seem to come down to broadly three for and three 

against. The same arguments seem worth canvassing as a prelude to advising clients on the point. 

Generating precedents 
48.              The first of the arguments in favour of an appeal right is the precedent value of the court 

decisions that result. The objective here is the development of commercial norms to guide 

businessmen in planning future transactions.[57] This consideration is regarded as the first, and 

most important, of the Nema Antaios and Gold Resources guidelines[58] and is the reason for 

lowering the threshold for leave where the decision is expected to have precedent value.[59] This 

service to the wider community is often seen as the price which parties ought to pay in return for 

having their privately obtained awards enforced through the public process. 

49.              At least in England, there is some debate whether the appeal jurisdiction has,[60] or has 

not,[61] produced significantly useful precedents in practice. But whichever be the case, a 

lawyers duty is first and foremost to the client, not the law library. One suspects that if the matter 

were explained to them, few clients would be willing to exchange the benefits of speed, finality 

and confidentiality for the satisfaction of becoming a precedent for the edification of the wider 

community. There is an irony, then, in the fact that the Courts strongest single policy reason for 

facilitating appeals will cut no ice with the persons most affected. 

Refined levels of legality 
50.              The second argument usually advanced in support a right of appeal is that it will 

vindicate the parties pre-contract expectations of legality. The implicit assumption is that if 

anyone had asked the parties at the time of their agreement, they would have insisted upon an 

outcome in accordance with the law of the land, if necessary established through the courts. The 

contrary view is that even if the point had been drawn to their attention, the parties would not 

have wanted a right of appeal if they had appreciated the cost in time, money, uncertainty, and 

loss of confidentiality, it would entail.[62] 

51.              My own view is that however much faith one might have in the choice of arbitrator, a 

right of appeal does spread the risk of aberrant decisions. It is difficult to deny the adage that the 

individual is foolish and the species wise.[63] However for reasons I will shortly come to, the 

price to be paid for more refined levels of justice is a heavy one. 

52.              The value the parties place upon refined levels of legality will differ according to the 

magnitude and nature of the dispute and their faith in the arbitrator or arbitrators in 

contemplation. But the short answer would seem to be that there is no need to guess what the 

parties would have wanted. If they are specifically asked whether they want appeal rights at the 

outset, the choice will be theirs rather than that of the professional drafter of the agreement. And 

clients can hardly be expected to make the choice if they do not know it exists. 

Psychological effects on arbitrator 
53.              A third argument in support a right of appeal is that an awareness of appeal rights has an 

important psychological effect upon an arbitrator.  The counter-argument is that the typical 
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arbitrator in practice today is highly trained and rigorously professional and strives to do his or 

her duty to apply the law, with the consequence that appeal rights will have little, or no, 

psychological effect.[64] 

54.              Again my own view is that the psychological effect of an appeal right is not to be 

underestimated.  It is not that there are arbitrators out there who, cut loose from the leavening 

influence of appeal rights, would run amok.  It is simply that there is likely to be a stronger 

subconscious desire to get things right if an arbitrator is aware that one day his or her efforts may 

come under legal scrutiny. Again the value that the parties place on this factor will differ 

according to the nature of the dispute and the particular arbitrator or arbitrators in contemplation. 

Party autonomy 
55.              Those appear to be the main arguments in support of appeal rights. Others point the 

other way. Usually the first to be expressed is respect for party autonomy.  It is often pointed out 

that had the parties intended that their dispute would ultimately be determined by a court, they 

could have saved themselves a good deal of trouble by taking it there in the first place.  All else 

being equal, the parties decision to choose arbitration over court litigation implies that the courts 

should not intervene in the absence of compelling reasons for doing so.[65] 

56.              This alone does not help to answer the question whether, in drafting their agreement, the 

parties should retain an appeal right. Either way, the choice itself will be an exercise in party 

autonomy. The parties can not complain that the availability of an appeal right represents a loss 

of autonomy per se. However choosing to retain appeal rights does bring with it loss of 

autonomy at a secondary level. Once the matter enters the High Court door, the parties lose 

control over both the way in which their dispute will be processed and the identity of those who 

will decide it.  The parties can dictate arbitration procedure (Art 19) but appeals are governed by 

the Act and High Court Rules. Arbitrators are chosen; judges imposed. For some, these 

considerations will be a reason for excluding appeal rights. 

Speed, economy and finality 
57.              The second argument usually advanced against appeals rights is the delay, cost and 

uncertainty they entail. Speed, economy and finality were probably the strongest drivers in the 

original decision to choose arbitration. Commercial parties, in particular, are likely to place a 

high value upon these considerations. A decision which is prompt and certain allows the parties 

to channel their time and resources into core commercial activity going forward rather than 

further litigation looking back.  At least one pair of commentators has concluded that the appeal 

right increases the cost of commerce by requiring the parties to review awards with a view to 

considering an appeal and, where so advised, to pursue the appeal, without generating any 

corresponding benefit.[66] 

58.              The time and cost of the appeal structure is undeniable. Most parties would have 

expected the arbitration award to be the end of the process rather than the beginning. Once the 

matter reaches the court, the Act and High Court Rules place useful limits upon the application 

for leave (strict time limits, truncated hearing, absence of reasons if leave given, appeal against 

refusal only with leave) but when leave is obtained, the substantive hearing must (rightly) take its 
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place in the queue with all other classes of litigation. There is no cap on the delays and cost 

which may ensue, particularly when the potential for two further appeals is taken into 

account.[67] 

59.              Frequently the unkindest thing one can do for litigants is to provide them with further 

avenues for prolonging the dispute. There must be an initial tie-breaker. Beyond that, the 

mounting cost of adding tiers of refinement becomes increasingly disproportionate to the 

benefits. Once the jurisdiction is provided, one can not stop a losing party from exhausting all 

possible avenues, however lacking in merit. This is certainly true of appeals on questions of law. 

The majority fail, but often only after a lengthy and expensive parade through the 

courts.[68] That is not to deny that in some cases the exercise will be justified by the magnitude 

of the sums or issues at stake. 

Confidentiality 
60.              The third argument against retaining appeal rights is the loss of confidentiality likely to 

result.  Protection of commercially sensitive information is undoubtedly one of the drivers of 

arbitration as a dispute resolution choice. The judicial attitude to confidentiality on appeal or 

review following arbitration has generally been negative.[69]  The Law Commission has recently 

recommended a codification of the judicial discretion involved[70] but the recommended criteria 

are contradictory,[71] and the overall intention apparently a rebuttable presumption against 

confidentiality.[72] 

Cost-benefit analysis 
61.              Overall, the question whether to advise clients to retain appeal rights in their agreements 

will come down to a cost-benefit analysis to be conducted in the particular case. Principal 

benefits are likely to be vindication of expectations as to legality and the discipline imposed 

upon arbitrators when they know that their work may be marked by others.  The price is likely to 

be delay, legal cost, uncertainty, loss of confidentiality, loss of control over the process, and loss 

of choice in the identity of the decision-makers.  

62.              The way in which that equation is resolved will differ according to the particular 

case.  But given the far-reaching implications for the client, it would not seem to be a decision 

which should be left to go by default.  It could be argued that legal practitioners drafting an 

arbitration clause or agreement have a duty to discuss the implications with their clients. 

 

CONCLUSIONS 
63.              The following conclusions can be drawn: 

  

(a)             Although the precise scope of the expression question of law will never be finally 

closed, for the purpose of arbitration appeals it will include contractual 

construction but exclude perverse findings of fact. 
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(b)            The courts are reluctant to second-guess arbitrators on legal matters unless (i) the 

error is clear and material, (ii) the point will have precedential value or is strongly 

arguable, and (iii) the leave application can survive a gauntlet of other potentially 

disqualifying factors. 

  

(c)      One of the key reasons for granting leave to appeal that the case will provide a 

useful precedent for the edification of the wider community will normally cut no 

ice with the parties themselves. 

  

(d)        The parties are free to contract out of the jurisdiction to appeal. 

  

(e)             The principal reasons the parties may have for wanting to retain an appeal 

jurisdiction are (i) to secure the more refined levels of justice that the multi-tiered 

courts can offer and (ii) to encourage appropriate mental discipline on the 

arbitrators part. 

  

(f)            However in retaining the jurisdiction the parties will pay a heavy price in (i) 

delay, cost and uncertainty, (ii) loss of confidentiality, and (iii) loss of control 

over procedure and choice of decision-makers. 

  

(g)            It could be argued that legal practitioners drafting an arbitration clause or 

agreement have a duty to discuss the implications of retaining appeal rights with 

their client. 

  

(h)            Appeal rights are not inevitable. One strongly suspects that in the majority of 

cases the jurisdiction is retained not because the parties want it but because they 

were never asked.  

  

  
1420 31/5/06 
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